


PATENT PROTECTION FOR APPS

One of the most common types of enquiry we receive in our day-to-day practice is about 

the patenting of smartphone (i.e. iOS or Android) apps.  

Can we patent versus should we patent? 
 

The two key questions for most inventors are: 

‘can I patent my smartphone app?’ AND ‘should I patent my smartphone app?’ 

A mobile app is a computer program designed to run on mobile devices such as smartphones 

and tablet computers, and is nothing but software running on a mobile hardware and 

interacting with various servers.  

Mobile apps were originally offered for general productivity and information retrieval, 

including email, calendar, contacts, calculators, stock market and weather information.



CAN WE PATENT?

An invention is patentable if it is novel and inventive. Computer programs, as such, are not 
patentable.

To understand whether, and how, an app can be patented, it is useful to try to think 

of it in purely technical terms. Ask what it is that the app does, in terms of processing, 

communications and other functions, that is new and useful, i.e. has never been done 

before. 

In practice, many mobile device apps exist in two parts, i.e. there is an app which runs on 

the user’s device, and a remote server which may retain user information and/or other 

data, or act as a processing centre or a conduit for communications between end-users. 

Any of the interactions and processing occurring at the mobile device(s), or at a server, or 

indeed any unique client/server transactions which take place, may form the basis for a 

patentable claim.



CAN WE PATENT?

In any of these cases, the requirements for patentability of smartphone apps are no different 

from any other computer-implemented inventions. These include the general criteria of 

novelty and inventive step, along with the obligation to provide a description of one or 

more embodiments of the invention which is sufficient to enable a non-inventive person 

skilled in the relevant field of technology to put it into operation.

In the case of computer-implemented inventions it is also necessary to take care to 

ensure that the patent claims are not so broad as to encompass purely abstract ideas, 

mathematical equations, laws of nature or mere discoveries. 

In jurisdictions, such as Europe, in which stricter limits are placed on the patenting of software-

based inventions, it is also necessary that the claimed invention provide a technical solution 

to a technical problem. 

By way of example, route-planning and tracking device location on a map is a primarily 

technical activity.



EXAMPLES

US6356838 (filed 2000, granted 2002) entitled System and method for determining an efficient 
transportation route, and describes the use of GPS-tracking to plot routes and connect 

drivers with passenger pick-up locations.



CLAIM 1

A computer-implemented method for determining an efficient transportation route 

comprising:

• compiling travel data over one or more travel segments, said travel data transmitted 

from one or more transportation vehicles traveling over said travel segments; 

• receiving positional data associated with a transportation request, said positional data 

including an origin and a destination; and 

• providing a driver of a vehicle with a first efficient route from said origin to said destination 

using said travel data, said first efficient route including one or more of said travel 

segments, 

• wherein said destination is a pickup point of a passenger submitting a transportation 

request and said origin is a current position of said vehicle. 



CLAIM 2

A system for determining an efficient transportation route comprising:

• communication means for receiving travel segment data from one or more transportation 

vehicles; 

• route determination means for analyzing said travel segment data and calculating a 

first efficient route from an origin to a destination based on said travel segment data; 

and 

• transportation request means for receiving passenger transportation  requests over 

a wireless network from a passenger’s wireless device, said transportation requests 

including said destination.

 



CLAIM 3
A computer-implemented method for providing transportation services comprising:

• receiving a transportation request from a passenger; 

• tracking said passenger’s position following said request using positional detection logic;  

• transmitting positional data identifying said passenger’s position to a pickup vehicle.

CLAIM 4
A computer-implemented method for determining an efficient transportation route 

comprising:

• compiling travel data over one or more travel segments, said travel data transmitted 

from one or more transportation vehicles traveling over said travel segments; 

• receiving positional data associated with a transportation request, said positional data 

including an origin and a destination;

• providing a driver of a vehicle with a first efficient route from said origin to said destination 

using said travel data, said first efficient route including one or more of said travel 

segments, wherein said one or more drivers are selected based on a price which said 

passenger is willing to pay and a price said one or more drivers are willing to accept. 



CLAIM 5

A computer-implemented method for determining an efficient transportation route 

comprising:

• compiling travel data over one or more travel segments, said travel data transmitted 

from one or more transportation vehicles traveling over said travel segments; 

• receiving positional data associated with a transportation request, said positional data 

including an origin and a destination; and 

• providing a driver of a vehicle with a first efficient route from said origin to said destination 

using said travel data, said first efficient route including one or more of said travel 

segments, wherein said travel data includes an amount of time expended by a vehicle 

in traveling across a portion of said travel segment. 

 



CLAIM 6

A computer-implemented method for determining an efficient transportation route 

comprising:

• compiling travel data over one or more travel segments, said travel data transmitted 

from one or more transportation vehicles traveling over said travel segments; 

• receiving positional data associated with a transportation request, said positional data 

including an origin and a destination; 

• providing a driver of a vehicle with a first efficient route from said origin to said destination 

using said travel data, said first efficient route including one or more of said travel 

segments; and 

• providing a driver of a vehicle with a second efficient route from said origin to said 

destination using said travel data, said second efficient route including one or more of 

said travel segments.

 



SIDECAR & UBER

Any guesses who the previous example referred to?  

No, not Uber, but a company called Sidecar.

Uber itself has been busy on the intellectual property front. The company currently has 

around 45 patent applications that seek a monopoly on not just Uber’s “surge pricing,” but 

also on other basic aspects of the car hire business such as dispatching and calculating 

tolls.

Advice: Look at patenting very specific aspects/solutions of the app

Uber’s earliest patent application, US20110313804, filed in 2010, is titled System and method 

for operating a service to arrange transport amongst parties through use of mobile devices, 

while others refer to more specific features of the company’s operations, which are based 

on consumers using an app to summon nearby drivers. 



UBER PATENT CLAIM 1

A computer implemented method for arranging transport amongst parties located at 

different locations, the method being implemented by one or more processors and 

comprising the steps of:

• (a) enabling a customer at a first geographic location to make a request for transport;

• (b) from a pool of candidate respondents, selecting a driver at a second geographic 

location;

• (c) communicating the first geographic location to the driver; and

• (d) communicating, to the customer, a location of the driver as the vehicle progresses 

to and/or arrives at the first geographic location.

 



UBER PATENT CLAIM 2

A customer device comprising:

• memory resources that store a set of instructions;

• network resources configured to enable the customer device to communicate on a 

network;

• geo-aware resources that are operable to programmatically determine a location of 

the customer device;

• one or more processors configured by the set of instructions to:

• enable a customer operating the customer device to enter an input to request 

transport at a first geographic location;

• in response to the customer entering the input, automatically generate a request 

for transport by (i) using the geo-aware resources to determine a geographic 

location of the customer device; and (ii) automatically include data identifying 

the geographic location in the request for transport;

• communicate the request for transport using the network resources of the customer 

device.

 



UBER PATENT CLAIM 3

A system for arranging transport amongst parties located at different locations, the system 

comprising:

• a plurality of computing devices, the plurality of computing devices including a computing 

device operated by a customer and one or more computing devices operated by one 

or more drivers;

• wherein the computing devices of the customer and the one or more drivers each 

comprise:

• memory resources that store a set of instructions;

• network resources for enabling the computing device to wirelessly communicate 

on over a network;

• geo-aware resources that are operable to programmatically determine a location 

of the computing devices; and

 



UBER PATENT CLAIM 3 cont.

• one or more processors;

• wherein on the customer computing device, the one or more processors are 

configured by the set of instructions to:
• enable the customer to operate the customer computing device in order to enter an 

input to request transport from a first geographic location;
• in response to the customer entering the input, automatically generate a request for 

transport by (i) using the geo-aware resources to of the customer computing device to 
determine a geographic location of the customer; and (ii) automatically include data 
identifying the geographic location in the request for transport; 

• communicate the request for transport using the network resources of the customer 
computing device; and

• wherein on each of the one or more computing devices of the drivers, the one or 

more processors are configured by the set of instructions to:
• enable the driver that operates that computing device to accept the request for 

transport;
• identify, using the geo-aware resources, a geographic location of a driver as the driver 

progresses to the customer;
• communicate, using the network resources, information that identifies the geographic 

location of the driver as the driver progresses to the geographic location of the customer.



UBER PATENT EXAMPLE 2 

A more recent patent application (US20130268406, filed in 2013) includes their infamous 

surge-pricing concept, or, in Uber’s words, a method for “a user to verify a price change for 

an on-demand service.” It includes this diagram:

 



UBER PATENT EXAMPLE 2 | CLAIM 1 (1)

A method for enabling a user to verify a price change for an on-demand service on a 

computing device, the method being performed by one or more processors and comprising:

• determining a real-time price for providing the on-demand service to the user;

• determining when the real-time price is equal to or exceeds a threshold price; and

• in response to a request from the user for the on-demand service when the real-time 

price is equal to or exceeds the threshold price, providing an intermediate interface 

that the user is to correctly respond to before a service request can be transmitted to a 

service system.

 



UBER PATENT EXAMPLE 2 | CLAIM 2 (9)

A computing device comprising:

• a display;

• one or more wireless communication interfaces;

• one or more memory resources; and

• one or more processors to:

• determine a real-time price for providing an on-demand service to a user;

• determine when the real-time price is equal to or exceeds a threshold price; and

• in response to a request from the user for the on-demand service when the real-time 

price is equal to or exceeds the threshold price, providing an intermediate interface, 

on the display, that the user is to correctly respond to before a service request can 

be transmitted to a service system.

 



UBER PATENT EXAMPLE 2 | CLAIM 3 (17)

A non-transitory computer-readable medium storing instructions that, when executed by 

one or more processors, cause the one or more processors to:

• determine a real-time price for providing an on-demand service to a user;

• determine whether the real-time price is equal to or exceeds a threshold price;

• if the real-time price is less than the threshold price, in response to a request from the 

user for the on-demand service, provide a confirmation interface to enable the user to 

confirm transmitting a service request to a service system; and

• if the real-time price is equal to or exceeds the threshold price, in response to a request 

from the user for the on-demand service, provide an intermediate interface that the 

user is to correctly respond to before the service request can be transmitted to the 

service system.

 



OTHER UBER PATENT APPLICATIONS

Other applications include one published in 2013 that describes a system for rating Uber 

drivers through a star-system, and an even later one that describes the use of location data 

points to include tolls in a passenger’s final fare, and that refers to this diagram:

 



OTHER UBER PATENT APPLICATIONS

Uber also makes use of registered designs, as follows:

USD679287 - Display screen with graphical user interface

 



SHOULD WE PATENT APPS?

Is it worth protecting your mobile application against replication; when the cost of 

development is low and complete protection takes much longer than development itself?

In many respects, the patent system is not well-suited for protection of individual apps, 

because of costs and time frames (3-4 years to obtain a granted patent in the US). You 

need to ask where you see your great idea going over that period of time, and whether its 

projected revenues are likely to justify the cost.

Even if you expect your app to have a longer lifespan, a patent may still add little value to 

your business. If you consider the different types of apps available in the online stores, they 

can broadly be divided into two categories. 

Firstly, there are ‘general-interest’ apps, such as web browsers, social media clients, camera 

and image processing apps, notepads and so forth, of which almost everybody has at 

least one on their device, and where there are a number of competing choices. But these 

tend not to include many patentable features, because by definition they are targeted at 

providing well-known functionality, albeit that they generally try to do so ‘better’ than their 

competitors.

 



SHOULD WE PATENT APPS?

Then there are what we might call ‘special interest’ apps, which perhaps do something 

genuinely new and original, but which are only ever going to be of interest to a more-limited 

group of users. Some of these groups may be quite large, e.g. all professionals who actually 

use their mobile devices to improve productivity, or all children under 12, but nonetheless 

the more limited market means that there are fewer directly-competing products than 

there are for the general interest apps.

The odds are, then, that even a successful app is unlikely to attract a copycat competitor 

which captures enough of the available market to justify launching a patent infringement 

lawsuit which could cost millions of rands to run. 

In this case, applying for a patent is an additional expense which is unlikely to add a 

corresponding value to the business.

 



SHOULD WE PATENT APPS?

Despite the issues discussed above, there are circumstances in which it might make very 

good sense to apply for patent protection on a smartphone app – or at least on some of 

the technology embodied in your application.

Clearly, a patent is likely to provide the greatest commercial benefit where:

• the expected lifespan of the technology substantially exceeds three years; 

• the technology is of broad general interest, appeal or application; and 

• there is scope for competitors to use the technology in their own apps, either to compete 

directly, or to develop new variations and applications of their own. 

 



SHOULD WE PATENT APPS?

The wonderful thing about modern smartphones, and other mobile devices – for developers 

and users alike – is the amount of technology typically squeezed into a small, portable, 

package. Multiple wireless communications technologies, such as cellular, Wi-Fi and 

Bluetooth, are combined with geolocation technologies (e.g. GPS), audio (microphones 

and speakers), high resolution colour displays, touch screens, significant memory capacity 

and increasingly high-performance computing power. Combine this with so-called ‘cloud’ 

technologies (essentially highly-scalable remote processing and storage servers) providing 

high-availability back-end support for mobile applications, and inventors are really limited 

only by their imaginations.

While there may be cases in which features of an individual app may be worth protecting, 
it is far more likely that there will be value in pursuing patents on new technical 

innovations which underlie an app, in both the mobile device and the remote server.

 



SHOULD WE PATENT APPS?

For example, improved methods of mapping, tracking, route-planning, data synchronisation, 

scalable computing, data interchange, user profiling, securing sensitive information, 

performing financial transactions, or interacting with users to work out what they want to 

do, are all technologies which can be used to develop better apps, and which can be 

employed across a range of different applications. A patent on one of these technologies 

might be used not only to keep competitors at bay, but could also be licensed for use by 

other developers for use in their own apps, as a further means of income generation.

In practice, patents are typically just another tactic by which businesses try to get the upper 

hand on competitors. And while the legal costs of a full-blown patent case can reach 

millions of rands, a company can also wield patents on the cheap.  A factor is the changing 

attitudes to patents among courts and entrepreneurs*.

* Tesla’s patent strategy, and in particular its non-assertion strategy, is likely tied to its desire 

to expand the market for electric vehicles, which will in turn benefit Tesla. 

 



SHOULD WE PATENT APPS?

However, in the world of tech startups patents behave very differently. Many tech startups 

are focused on building software. 

Software is great for startups because a few people with an idea can build their idea using 

inexpensive and readily-available tools. Software can also be brought to market worldwide 

cheaply and quickly using the internet. 

Small companies can make money selling iOS or Android apps, and the capital requirements 

to make such an app are extremely low.

 



SHOULD WE PATENT? WHATSAPP EXAMPLE

For hot technologies the price tags for these acquisitions can be mind-boggling. A recent 

example of a successful tech startup is the software company WhatsApp; an online message 

platform which Facebook purchased in February of 2014. 

Facebook paid a whopping $19 billion for WhatsApp, constituting the fourth-largest tech 

acquisition in the last decade. At the time the company had only existed for five years, and 

had only 50 employees.  But the influence of WhatsApp was indisputable. 

At the time WhatsApp had 450 million users worldwide, and was adding 1 million new users 

a day. Despite the company’s tiny size and its product’s nominal price of $1 per year (with 

the first year free), WhatsApp was still bringing in millions of dollars due to the sheer size of 

its user base. 

Because its app was popular worldwide, Facebook was prepared to pay an astronomical 

sum to own the company’s software, and to gain access to WhatsApp’s user base.

 



SHOULD WE PATENT? WHATSAPP EXAMPLE

WhatsApp currently has around 6 patent families. US9270626 System and method for 

detecting unwanted content, filed in 2014, granted in 2016, for detecting unwanted 

electronic content, such as spam.

CLAIM 1 | A method comprising: 
• receiving, at a server from a first user, an electronic message having one or more addressees;
• comparing a representation of the electronic message to representations of one or more electronic messages 

previously sent by the first user during a predetermined time period;
• if the electronic message was previously sent by the first user during the predetermined time period, incrementing a 

message count associated with the electronic message;
• if the electronic message was not previously sent by the first user during the predetermined time period, storing the 

representation of the electronic message;
• updating a message uniqueness metric in a manner depending on whether the electronic message had been sent 

previously during the predetermined time period;
• wherein the message uniqueness metric reflects a percentage of electronic messages sent by the first user during the 

predetermined time period that were unique;
• comparing the updated message uniqueness metric to a threshold message uniqueness value indicative of distribution 

of unwanted content;
• determining, based on the comparing of the updated message uniqueness metric, whether the electronic message 

contains unwanted content;
• delivering the electronic message if the updated message uniqueness metric indicates that the electronic message 

does not contain unwanted content; and
• refraining from delivering the electronic message if the updated message uniqueness metric indicates that the 

electronic message contains unwanted content.

 



SHOULD WE PATENT APPS? 

For a fledgling startup whether to file a patent application is a difficult strategic decision.  

Obtaining patent protection has several advantages. 

For a tech startup, the startup’s ideas and intellectual property are probably the most 

valuable assets the company owns. 

Patents give broad protections over a company’s inventions, and allow the company to 

go after anyone who uses those inventions without permission. Venture capitalists might 

decide your startup is a good investment based on its patent portfolio. And if your startup 

does become successful, the patent opens up the option of pursuing competitors and 

stopping them from using your technology.

 



SHOULD WE PATENT APPS? 

Depending on the startup, it may be advantageous to deliberately forgo patent protection 

and instead focus on making startup’s core product as big as possible as quickly as possible. 

Patents are expensive, and cost can be a serious hurdle for a capital-hungry fledgling 

startup. 

Strategically valuable patents that give expansive powers over key market technologies 

will probably be especially expensive, but those are the most important patents that are 

worthwhile to own.

Owning a patent enables you to stop others from using the invention by asserting the patent, 

but asserting the patent is very expensive and may simply be impossible.

Patent applications can take a long time to proceed to grant, depending on the country. 

It will be years before the decision to file a patent application manifests as a usable patent, 

and it is entirely possible that the game will have changed by then. Your startup’s technology 

may have changed, or it have already been acquired, or failed. 



SHOULD WE PATENT APPS? 

Arguably, a startup does not necessarily need patents to be successful. Depending on 

the startup, it may make sense to prioritize the startup’s core product and user base over 

patent protection. Small, innovative startups have very limited resources, and it may make 

more sense to spend that time and energy building the product and its user base rather 

than protecting the company’s technology using patents.

Other techniques can protect a company’s intellectual property, particularly just 

continuing to innovate so that a copycat will always be left with the previous generation of 

technology. Being nimble, hard to catch, and hard to copy is a reasonable strategy for a 

small, innovative tech startup with limited resources. This approach also shifts the value of 

the company’s ideas from a static invention that can be copied to the dynamic innovation 

of the company and its employees, which will drive the startup to success in the market, 

and drive its value in an acquisition. Copycats will always be a step behind, and that fact 

will draw users to your product. By pushing the edge of the envelope the startup can ensure 

that its product stays on top even in the face of a myriad of copycats.



SHOULD WE PATENT APPS? 

Under the strategy of focusing on the core product and user base, the guiding principle 

is that once the startup’s product is confirmed to be viable then it might make sense to 

pursue patent protection from the vantage of a larger and growing business. In other words, 

succeed first. When limited resources make patents ineffective, a blitz of innovation and 

growth can protect your company’s ideas without a government-granted patent. Having 

a large and loyal user base that springs out of building a stellar product is inherently hard to 

copy even without patent protection.

WhatsApp is a great example of a startup which put all its energy into developing its product, 

and did not pursue patent protection. Facebook acquired no patents when it bought 

WhatsApp. Arguably, patents would not have helped WhatsApp because it created value 

through rapid growth of a low-cost service to connect users together. Even a competitor 

who tried to copy WhatsApp would have no traction with users to work with. In WhatsApp’s 

particular circumstances the strategy of building the best possible product to attract a 

large user base was superior, and that strategy was extremely successful for WhatsApp.



SHOULD WE PATENT APPS? 

An option is to use provisional applications. However, provisional applications do not actually 

confer any usable patent protections. A provisional application provides a 12-month period 

which enables you to file a non-provisional application that will have an effective filing date 

of when the provisional application was filed. 

A provisional application delays when the startup must pay for the non-provisional 

application, and preserves the filing date of the provisional application on the non-

provisional application. Provisional applications are less expensive and provide a potentially 

invaluable option to delay the choice to get the full patent, for some extra cost.

Some startups will need patents, whether for strategic reasons or due to peculiarities of their 

business. Patent protection can be imperative to meeting the strategic goals of the startup.



SHOULD WE PATENT APPS? 

While most startups are unlikely to be in a position to use their patents aggressively against 

competitors, any startup that anticipates doing so should file. Startups that have no desire 

to use patents aggressively might still want a patent for other reasons, but a patent is 

absolutely necessary in order to go after a competitor for patent infringement.

If the startup wants the ability to sell or license its technology then it may make sense to 

file. Obtaining a patent will enable a startup to sell the patent, and if selling the patent is a 

strategic goal of the startup then the startup must file.

A patent portfolio is likely to increase the startup’s value in an acquisition. If the startup’s 

successful endgame is to be acquired by a large company then obtaining a patent is 

probably a good idea. However, other factors are also important for acquiring companies, 

particularly user base. Patent protection may not be essential for this purpose, but a patent 

is another valuable asset to bring along in an acquisition. But the startup must make a 

cost-benefit analysis about the cost and acquisition value of other possible choices before 

determining to file for a patent to increase acquisition value. It could be that spending 

the same money to increase the startup’s user base will add more acquisition value than 

obtaining a patent.





PATENTS BY THE NUMBERS

Facebook has around 1280 patent families.  

Google has around 11 000 patent families.

Shazam has around 22 patent families. 

CONCLUSION

In general, the mobile application and technological ecosystem of the mobile application 

is a subject matter for patentability. 

There may be various front end elements of mobile applications which can be novel, 

inventive and may be out of the excluded subject-matter of patenting. 

Also, the way the mobile application is communicating with a server or another mobile 

device may again be a subject-matter of patentability.
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